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STATEMENT OF THE CASE.

This action was brought by the defendants in

error as plaintiffs against the plaintiff in error as

defendant to determine the conflicting claims of the

said parties to the placer mining claim known as No.

2 Holyoke Creek and situated in the Cape Nome Min-

ing and Recording District, in the District of Alaska.

Prior to the commencement of the action plaintiff in

error made its application to the United States Land

Office at Juneau, Alaska, for a patent to the claim
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and caused publication of the notice required by

law. Defendants in error filed an adverse claim and

commenced this action to determine the question of

the right to possession of said claim as required by

Section 2326 of the United States Revised Statutes.

The pleadings in the case will be found in the printed

record at pages 1 to 20, inclusive.

The case was tried to a jury, resulting in a ver-

dict for the defendants in error.

Transcript of Record, pages 34 to 36, inclusive.

After testimony given by the defendants in error

in support of their complaint, plaintiff in error in-

troduced and there was received in evidence proof

of the location of the claim in controversy in 1901

and of deeds and transfers by which the right to

said claim was deraigned from the original locator

and vested in the plaintiff in error.

Transcript of Record, page 25.

Exhibits 1 to 8, Transcript of Record, pages

149 to 166, inclusive.

Plaintiff in error was the prior locator of the

ground. The location under which plaintiff in error

claims was made in 1901. The location under which

defendants in error claim was made in 1906. The

real issue in the case was as to whether or not plain-

tiff in error performed the necessary assessment
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work for the claim in the year 1905. If the assess-

ment work was performed for 1905 the claim was

not subject to location in 1906, and the defendants

in error have no right to the claim, but the judgment

in such case must necessarily be for the plaintiff in

error.

The situation of the various claims of the group

is shown by the map introduced by the defendants

in error and marked "Plaintiffs' Ex. A for Illustra-

tion," and which will be found in the Transcript of

Record at page 171.

It was admitted on the trial below that the plain-

tiff in error owned an interest in 1905 not only in the

claim in controversy but in the adjoining claim

shown upon the aforesaid map and known as No. 1

Holyoke, the Lucky Fraction on the east branch of

Bourbon Creek, the Northern Queen or Discovery

Claim on Bourbon Creek, and Nos. 1, 2, 3, 4, 5 and

6 below on Bourbon Creek, and also in Adelaide

Placer Mining Claim on the same creek, said claims

constituting a group of contiguous claims.

The testimony on^he part of plaintiff in error

showed that in the year 1905 a drain was built by

plaintiff in error on No. 6 Bourbon below, with the

intention of performing the annual labor for 1905

on the ground above that claim, including the claim
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in controversy in this case, No. 2 Holyoke, and with

the intention of benefiting all those claims through

which the ditch would penetrate.

Testimony of J. Ed. Powell, Transcript of

Record, page 65.

Another witness for plaintiff in error testified

that the amount expended on the drain in 1905

amounted to considerably over $200 a claim and that

the drain was done for the benefit of No. 2 Holyoke,

being the claim in controversy, as well as other claims

owned by the plaintiff in error, and that it was built

for all the claims and not for the benefit of any par-

ticular one.

Transcript of Record, page 64.

A number of witnesses were sworn and testified

for the plaintiff in error, all of whom testified to the

construction of the drain and to the effect that No.

2 Holyoke, the claim in controversy, could only be

successfully and profitably mined by dredging; that

in order to dredge the claim it was necessary to thaw

it, and that in order to thaw it a drain was necessary,

and that the drain, the construction of which was

commenced on No. 6 Bourbon below would, if con-

tinued to No. 2 Holyoke, have a tendency to thaw

and assist in the development of the claim. See

testimony of witnesses for plaintiff in error.
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Transcript of Record, pages 62 to 101 and

pages 142 to 144.

We do not attempt to state the language of the

testimony. The general effect of it, however, was

that the drain would be a benefit to claim No. 2 Holy-

oke and make it practicable to mine the claim by the

dredging process, and that that was the only prac-

ticable way to mine it.

This testimony was disputed by the testimony of

defendants in error set forth in the record. There

was a sharp conflict in the evidence.

The court, among other things, instructed the

jury as set forth in specification of errors number

1, hereinafter contained, to the giving of which in-

structions plaintiff in error excepted, for the reason

that the court in said instructions failed to instruct

the jury that they might also find for the defendant

(plaintiff in error) if they believed that the drain,

when completed, would benefit No. 2 Holyoke, and

that the instructions eliminated from the considera-

tion of the jury the question whether or not the drain,

when completed, would be a benefit to Placer Claim

No. 2 Holyoke, and that said instructions are against

the law.

Transcript of Record, pages 145 to 146.
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SPECIFICATION OF ERRORS.

Plaintiff in error relies upon the following

errors, to-wit

:

1. The court erred in giving the jury the follow-

ing instructions:

"The defendant in this case insists that in addi-

tion to the work which it claims it caused to be per-

formed within the boundaries of the claim in ques-

tion, it caused other work in the form of a drain to

be done outside of the boundaries of the claim. On
this point I instruct you that before any work per-

formed outside of the boundaries of the claim can

be considered as assessment work done on the claim,

it must be showm that such work was of value to the

claim upon which it is sought to apply said work
as annual labor either generally in enhancing the

money value of the claim or in the way of prospect-

ing, developing or operating.

"And so, if you should find from the evidence

that the defendant did cause a drain to be built out-

side of the limits of the claim in dispute, you cannot
apply any work done upon this drain as assessment
work or annual labor upon the claim in question un-

less you find that the drain worked upon by the de-

fendant was of some value or benefit to the claim in

question in this action.

"And so, if you should find from the evidence

that the work done upon the drain, as testified to by
the witnesses for the defendant, was of no value or

benefit whatsoever to the claim in controversy in this

action, then I instruct you that you must disregard
any and all work or labor performed upon said drain
in determining whether or not the annual labor for

the year 1905 was in fact performed upon the claim
in question. If from the evidence in the case you
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believe that the defendant or its grantors or pre-

decessors in interest did perform some labor for or

upon No. 2 Holyoke Claim, but you further find from
all the evidence in the case that the full sum of one
hundred dollars' worth of work and labor or im-

provements was not performed by work done thereon

or upon No. 6 Bourbon Creek for the benefit and
development of No. 2 Holyoke Claim during the year

1905, then I instruct you that if the plaintiffs made
a valid location of the ground in controversy in

April, 1906, before any resumption of work by the

defendant, then your verdict should be for the plain-

tiffs for the ground in controversy."

For the reason that the defendant (plaintiff in

error) relied upon evidence introduced by itself (as

shown by its bill of exceptions) tending to prove that

the law in regard to assessment work for the year

1905 was complied with in respect to No. 2 Holyoke

Creek Placer Mining Claim, the mining claim in

controversy, by the defendant (plaintiff in error)

constructing a portion of a drain seven hundred feet

long in the year 1905, at a cost of eleven thousand

dollars. The evidence further tending to prove that

the said drain, when completed, which the defendant

(plaintiff in error) intended to do would thaw this

said No. 2 Holyoke, which was frozen ground, and

thus permit it to be dredged, which was the most

practical way to work same. The foregoing instruc-

tions confined the consideration of the jury entirely

to the question of whether the said completed portion
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of the drain was of any value or benefit during the

year 1905 to the said No. 2 Holyoke Creek Placer

Claim, and, as there was no contention on the part

of the defendant (plaintiff in error) that the drain

before being entirely completed was of any value or

benefit to the said claim, the instructions eliminated

the entire defense of the defendant (plaintiff in

error).

2. The court erred in entering judgment in

favor of the plaintiffs (defendants in error) and

against the defendant (plaintiff in error)

.

These errors were duly assigned as will appear

by the assignment of errors.

Transcript of Record, pages 175 to 178.

ARGUMENT.

There is no controversy over the rights of plain-

tiff in error to the claim in controversy except upon

the ground of its alleged failure to do the assessment

work for the year 1905.

It is not contended that plaintiff in error did

not expend the amount it claims to have expended

or that it did not use the money in constructing the

drain upon No. 6 Bourbon below the claim in con-

troversy. It is only contended that the drain so far

as constructed was not a benefit to the claim in con-
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troversy nor would it be a benefit if completed by its

extension to the claim in controversy.

The testimony of witnesses for plaintiff in error

made it clear that the plaintiff in error and its offi-

cers constructed the drain in good faith believing

that it was a practicable method of mining No. 2

Holyoke and for the purpose of making such mining

practicable. The amount of expenditure of itself is

very cogent evidence of the belief of the men doing

the work that the plan proposed was a practicable

plan, as more than $11,000 was shown to have been

spent in the construction, most of it on No. 6 Below,

but a little on the Adelaide claim.

Transcript of Record, page 68, top of page.

See also generally all the testimony offered for

plaintiff in error.

Transcript of Record, pages 62 to 101 and 142

to 144.

Not only does it appear from these pages of the

record that this large sum of money was spent in

construction of the drain for the purposes aforesaid

but it appears by the positive testimony of many

witnesses, some of them experts, that the plan was a

practicable plan and, indeed, the only one by which

the claim in controversy could be successfully and

economicallv mined.
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And while it is true that there was a sharp con-

flict in the testimony in the case and that the jury

under proper instructions would have been justified

in finding for either party it is apparent that it was

very important to plaintiff in error, and absolutely

necessary for the correct determination of the issue,

that the jury be clearly instructed as to what

work or improvements could be considered by them

in determining whether or not the assessment work

for the year 1905 had been done for the claim by

plaintiff in error.

We respectfully submit that the instructions to

which exceptions were taken and which are herein-

above set forth in the specification of errors did not

truly state the law applicable to the issue and were

misleading to the jury, for the following reasons

:

I.

The Court said: "I instruct you that before
any work performed outside of the boundaries of the

claim can be considered as assessment work done on
the claim it must be shown that such work was of

value to the claim upon which it is sought to apply
said work as annual work, either generally in en-

hancing the money value of the claim or in the way
of prospecting, developing or operating."

We have italicised the words "before" and

"was" in order to make clear the point we desire first

to urge upon the court as error. Plaintiff in error
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excepted to the instruction for the reason which is

at once suggested when the instruction is read with

these italicised words. In effect the jury was told by

this instruction that although the drain when com-

pleted either might be or would be in fact an actual

benefit or development to the claim in controversy,

yet it could not be considered as assessment work

until after it had been shown that it was in fact of

value to the claim. The past tense is used. It must

have been shown that it icas of value to the claim

before it could be considered as assessment work.

Such a showing was an impossibility until comple-

tion of the drain to No. 2 Holyoke.

But not only is that portion of the instruction

quoted in this paragraph objectionable for the rea-

son suggested, but for the words contained in the lat-

ter part by which the court instructed the jury that

before the work done could be considered as assess-

ment work it must be shown that it was of value to

the claim either (a) generally in enhancing the money

value of the claim or (b) in the way of prospecting,

developing or operating.

This part of the instruction emphasizes the

error first suggested arising out of the use of the

words which we have italicised. It was not contended

and could not be contended that the construction of
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the piece of drain which had already been constructed

lower down on the creek had enhanced the money

value of the claim at the time of the trial of this

case. And yet the court instructed the jury that in

order to find that the assessment work could be ap-

plied they must find that either such value had been

enhanced or that the work had been of value in the

way of prospecting, developing or operating. It was

of course not contended that the construction of the

portion of the drain had been of any value in pros-

pecting the claim. It clearly had not at that time

developed the claim. The mine had not been brought

to the stage of operation.

As a matter of fact the real test which should

have been submitted to the jvwy to use in determin-

ing whether or not the work done upon the drain

could be counted as assessment work upon the claim

in controversy was whether or not the construction

of that drain would tend to the development of the

claim. It was not even necessary that the drain when

entirely completed should in fact prove to be of bene-

fit or that the jury should so find but that the tendency

of this construction would be toward the develop-

ment of the claim. This will be made clear by the

citations of authorities hereinafter set forth in this

brief.
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As a matter of fact the rule as suggested in the

exceptions taken by plaintiff in error was a very

much more favorable rule to the defendants in error

than the.v were entitled to. The true rule was that

if the work done outside the claim would have a ten-

dency to develop or benefit the property it could be

counted as assessment work, it being proved that it

was done for that purpose. It was certainly very

prejudicial error to tell the jury, as the court did in

effect, that the burden was upon the plaintiff in

error to prove that the drain was a benefit to the

claim, and especially when the court followed up

that instruction by specifying certain kinds of bene-

fit which it was very clear under the evidence had

not in fact accrued to the claim from the work at the

time it was sought to apply the assessment work.

This point will be further discussed in connection

with the citation of authorities.

II.

The court, having erroneously instructed the

jury as above set forth, proceeded to further empha-

size the error by repeating as follows:

"If you should find from the evidence that the

defendant did cause a drain to be built outside of the

limits of the claim in dispute, you cannot apply any
work done upon this drain as assessment work or
annual labor upon the claim in question unless you
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find that the drain worked upon by the defendant

was of some value or benefit to the claim in question. '

'

An examination of the remainder of the instruc-

tions given by the court to the jury will show that

there is nothing in the balance of the charge of the

court to correct the error contained in that part ex-

cepted to, emphasized as we have shown it to be by a

repetition of the error.

See instructions of the court in full, Tran-

script of the Record, pages 37 to 49 in-

clusive.

AUTHORITIES.

No. 2 Holyoke and No. 6 Bourbon were two of a

contiguous group of claims, all controlled and at

least partly owned by the plaintiff in error. The

work or improvement required is set forth in the

Statutes of the United States, in

Revised Statutes, Section 2324.

The word "improvement" as used in this section

"means such an artificial change of the physical con-

ditions of the earth in, upon or so reasonably near a

mining claim as to evidence a desire to discover min-

eral thereon or to facilitate its extraction."

Fredericks vs. Klauser, 96 Pacific Reporter,

682.
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And where a group of claims is held in common

the work may be all done on one of the claims.

Ihid.

This section of the Revised Statutes refers to

placer as well as lode claims so far as assessment

work is concerned.

Carney vs. Arizona Mining Company, 2 Paci-

fic Reporter, 734.

Sweet vs. Wehher, 4 Pacific Reporter, 754.

Rohy vs. Jackson, 109 U. S. 440.

Same case, 27 Law Edition, 990.

Smelting Company vs. Kemp, 104 U. S. 636.

Same case, 26 Law Edition, 875.

The case last above cited lays down a rule which

is perhaps quoted more often than any other in de-

ciding cases of this character. The court says, at

page 882 of Law Edition

:

"Labor and improvements within the meaning
of the statute are deemed to have been had on a min-
ing claim whether it consists of one location or sev-

eral when the labor is performed or the improve-
ments are made for its development ; that is to facil-

itate the extraction of the metals it may contain;

though in fact such labor and improvements msLj be
on ground which originally constituted only one of

the locations, as in sinking a shaft, or be at a distance

from the claim itself, as where the labor is performed
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for the turning of a stream or the introduction of

water or where the improvement consists in the con-

struction of a flmne to carry off the debris or waste
material."

Note particularly the emphasis put by this lan-

guage of the court upon the purpose of the parties

doing the work.

"The object of the law in requiring annual as-

sessment work to the extent of $100 on the claim is

that the owner shall give substantial evidence of his

good faith. A liberal construction must be given
to the requirements of the law. The labor and im-
provements, within the meaning of the statute, should
be deemed to be done when the labor is performed or

improvements made, for the purpose of working,
prospecting or developing the mining ground em-
braced in the location, or for the purpose of facilitat-

ing the extraction or removal of the ore therefrom."

McCidloch vs. Murphy, 125 Fed. Rep. 149.

In discussing the application of work on a tun-

nel as assessment work on a claim other than the one

upon which the tunnel was in fact built, Hawley,

Judge of the U. S. District Court for the District of

Nevada, says:

"When such work is done for the avowed
and express purpose of prospecting two or more
claims held in common, as was the case here,

the courts have always held that such work was to

be credited to such claims. This is always deemed
to be a sufficient compliance with the provisions of

the mining laws of the United States. * * *

Work done outside of the limits of a claim, for the



vs. Williajn F. Code and C. H. Bawkins 19

purpose of prospecting or developing it, is as avail-

able for holding the claim as if done within the boun-
daries of the claim itself."

Book vs. Justice Mining Co., 58 Federal Re-

porter, 117.

The foregoing cases all emphasize the purpose of

the miner. The policy of the law is to protect a miner

who in good faith is trjdng to develop a mining prop-

erty. It is against the policy of the law to permit

claims to be tied up by locators and held without

development by the claimant so as to prevent devel-

opment by others. But so long as the miner in good

faith is trying to develop the property the policy of

the United States is to encourage and protect him in

his purpose. As an evidence of his good faith in

tr^^ng to develop the property a minimum amount

of work looking to such development is required. It

was not the intention of Congress to require that the

work must be in accordance with tlie best scheme of

development or that the miner should be compelled

to accomplish some definite result in any given time.

That he has spent the required amount of money and

that he has proved that the purpose of the expendi-

ture was to develop the property goes a long way to-

wards establishing the fact that he has done his as-

sessment work. One additional element of proof is

necessary where the work is done outside the bound-
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SiVy of the claim. It is not that the work as done

has proven in fact to have been of vahie to the claim

or to have in fact developed it. But it is necessary

for him to show that the work done tends to develop

the property. This is made clear in the following

cases

:

'

' If $100 worth of labor in the nature of mining-

is performed on a claim by the owner whether the

work is beneficial or not there can be no forfeiture.

The character of labor becomes material when it is

performed without the boundaries of the claim. In
that event the labor must tey^d to the development or

improvement of the mining claim for which it is de-

signed, otherwise it will not count."

Wailes vs. Davies, 158 Federal Reporter, 670.

In a California case involving the question of

assessment work claimed to have been done on one

claim for the purpose of developing another of a

group it was held that testimony that the work tended

to develop the claim in question was sufficient to

sustain the finding of the jury that the assessment

work had been done.

Yreka Mining and Mill Co. v. Knight, 65 Pa-

cific Reporter, 1094.

*'The work performed or improvements made
must manifestly tend to the development of all the

claims in the group. The burden of proof is on the

owner to show that the work done or improvement
made does, as a matter of fact, te^id. to the develop-
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ment of the property as a whole, and that such work
is a part of the general scheme of improvement. '

'

2 Lindley on Mines, page 790; Section 630,

Subdivision (4).

"Did the work, where done, tend to the develop-

ment of the Randolph and Roscoe claims ? and was it

in fact perfoiTned for the benefit of these locations'?

are the controlling questions to be determined."

Hall vs. Kearney, 33 Pacific Reporter (Colo-

rado), 374.

A test similar to that set forth in the foregoing

cases was given to a jury in New Mexico, the court

instructing the jury that "they should take into con-

sideration any road, building, and also blacksmith

shop or blacksmith implements built, made or placed

upon the claim, if any, provided they further find

from the evidence that such road, building, black-

smith shop or blacksmith implements were placed

upon the claim for the purposes of aiding in the work

on and development of the claim and did tend to aid

in the working and development of the claim."

Upton vs. Santa Rita Mining Co., 89 Pacific

Reporter, 284.

And while it is true that the court in that case

instructed the jury that if the improvements were

made for a number of claims thev could not count
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it as assessment work on the one in question the court

points out that that was because it was not proven

in the evidence how many claims it was sought to

apply the improvements to and therefore there was

no basis for computation of the amount to be credited

to the claim in controversy. In this case there is no

such uncertainty, the names and number of the claims

being given and the evidence showing that the

amount of expenditure in constructing the drain

amounted to more than $200 for each claim for the

development of which the drain was intended.

Work done on other property in building a drain

to drain a mining claim counts as assessment work on

such claim.

Packer vs. Heaton, 9 California, 569.

In quoting from the opinions of the courts it

will be noted that we have italicized the word ''tend."

In order to apply the doctrine of these cases to the

case at bar it is useful to examine the definition of

the word "tend" and also of its derivative noun, the

word *'tendency" as found in the dictionary. The

word ''tendency" is defined as "that which tends to

cause but that may or may not proceed to an effect."

Standard Dictionary, 20th Century Edition,

Vol. 2, page 1855.
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Applying this definition to the question at bar,

there was abundant evidence to go to the jury upon

which they would have been justified in finding a

verdict that a drain built from No. 6 Bourbon Creek

to No. 2 Holyoke would when completed "tend" to

the development of No. 2 Holyoke and that the doing

of work in partial construction of that drain

"tended" to the development of the property. It

was not important that that portion of the work

already done had not in fact been proven of value to

the property. It was a case suggested in the defini-

tion. The work "tended to cause" the development

of the property, but it had not yet "proceeded to an

effect." The instruction of the court required that

the jury should find that it had proceeded to an effect

or they must find for defendants in error.

We submit that the instruction was therefore

clearly prejudicial error.

Now consider the definition of the word "tend":

"To exert an influence in a certain direction or to-

ward a certain end; have a bent, aptitude or ten-

dency ; aim ; conduce. '

'

Standard Dictionary, page 1855.

As a matter of fact the word "tend" as we have

found it and quoted it in the decisions of the courts
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above is in almost all cases followed by the infinitive

'*to." The Standard Dictionary gives as illustra-

tions of the meaning of the word when used in con-

nection with the infinitive the following

:

"Education tends to refinement; luxury tends

to produce effeminacy."

*' Nothing tends more to repose than a purling

brook."

Standard Dictionary, page 1855.

Education often fails to produce refinement.

Luxury does not always produce effeminacy.

Purling brooks tend to repose, and armies have

slept upon their banks, lulled to sleep by the music

of their rippling waters. But in the morning, lo!

the waters are crimson with the blood of battle

!

We have no doubt the learned judge who tried

this case intended to instruct the jury correctly as to

the rule by which the jury could determine whether

or not the building of the drain by plaintiff in error

could be applied as assessment work upon the claim

in controversy. His choice of words was, however,

very unfortunate. The actual effect of his instruc-

tions was to require the jury to find that the plain-

tiff in error had proved to them that the drain so

far as constructed had in fact resulted in value to
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the claim in question or to find for defendants in

error. In so instructing them he was in error

as to the rule laid down by the courts. We
think the cases and illustrations above given are con-

clusive upon this point. The drain did not need to

be completed. It did not even need to be of value

when completed. It was only necessary that the

work should have been done in good faith and that

the tendency of such work was toward the develop-

ment of the claim. There being abundant evidence

to go to the jury upon that point and the jury having

been incorrectly instructed as to the rule by which

they should weigh that evidence, we respectfully

submit that plaintiff in error is entitled to the re-

versal of the judgment of the trial court with instruc-

tions to grant plaintiff in error a new trial.

Respectfully submitted,

LEANDER T. TURNER,
Attorney for Plaintiff in Error.




